IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RAMON ZAMORA,

Plaintiff,

V. Case No. 03-2230-JWL
ELITELOGISTICS, INC,,

Defendant.

MEMORANDUM AND ORDER
Fantff Ramon Zamora filed auit agangt his former employer, defendant Elite
Logigtics, Inc.,, dleging defendant unlawfully termingted him on the bass of his race
nationality, or nationd origin in violaion of Title VIl of the Civil Rights Act of 1964 (“Title
VII"), 42 U.S.C. 88 2000e et seq.! This matter is presently before the court on defendant’s

motion for summary judgment (doc. 33). For the reasons explained below, defendant’s motion

isgranted and this caseis dismissed.

! Pantff dso origindly dleged that defendant violated 42 U.S.C. § 1983, but the court
granted defendant’s mation to dismiss that dam. See Zamora v. Elite Logistics, Inc., No. 03-
2230, 2003 WL 22757933, at *1 (D. Kan. Nov. 18, 2003).




STATEMENT OF MATERIAL FACTS?

Rantff is origindly from Mexico. He was issued his socia security card in the
United States in approximately 1980 or 1981 and became a lawful permanent resident in 1987.
Defendant hired him in August of 2001. At that time, he disclosed the fact that he was a
Mexican ndiond. He presented his dien regidration card, his socid security card, and signed
an 1-9 form.

In December of 2001, defendant received a tip about a possible inspection by the
Immigration and Naturdization Service (“INS’) at its location on Kansas Avenue in Kansas
City, Kansas. Although defendant’s policy had been to make copies of documents requested
in connection with -9 forms, defendant’'s human resources manager, Larry Tucker, was
informed that there was a period of time when defendant had not necessarily obtained, copied,
or even asked for the appropriate documentation required by the 1-9 form, and therefore there
was a good posshility that illegd diens were working for defendant. Apparently the origin of

this problem was a drike in gpproximately June of 2000. Because of the dstrike, defendant

2 Conggtent with the well established standard for evaduating a motion for summary
judgment, the following facts are uncontroverted or, if disputed, are viewed in a light most
favoraddle to plantiffs the non-moving parties. See, eg., Adler v. Wal-Mart Sores, Inc., 144
F.3d 664, 670 (10th Cir. 1998) (setting forth summary judgment standards).

The court has disregarded the lagt sentence of paragraph 23, the last two sentences of
paragraph 27, and dl of paragraph 51 of plantiff’'s statement of uncontroverted facts. The
court has disregarded these dtatements largdy because they were not materia to the court’'s
resolution of the issues presented. In addition, plaintiff supported them with citations to pages
87, 88, 100, and 101 of Mr. Tucker's depostion and pages 46, 47, and 49 of plaintiff's
deposition, none of which were filed with the court. In the future, counsd for plantiff may
want to make sure that the pages relied upon in the statement of facts are a part of the record.
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needed to hire gpproximately three hundred employees during a period of a few weeks. At the
time, defendant’s hiring practices had been that if they could “get a body in the door,” they
would hire the individud. The appropriate background checks and visua inspections of right-
to-work and identity documents had not been conducted on al of these employees.

After Mr. Tucker received the tip regarding the anticipated INS inspection, defendant
had the socid security numbers (“SSNS’) of dl of its gpproximatey 650 employees a the
Kansas Avenue location checked by two different independent contractors, Datasource and
Veificdions, Inc. On January 9, 2002, Datasource notified defendant that someone else had
used plaintiff’'s SSN in Stockton, California, and Manteca, Cdifornia, in 1989, 1995, and 1997.
Defendant then requested that Veifications dso check plantff's SSN. In March of 2002,
Veifications notified defendant that someore ese had used plantiff's SSN for credit
purposes. The report dated that verification through the Socid Security Adminigtration “can
only be done by the company that has hired the applicant by caling 800-772-1213." Mr.
Tucker did not ask plaintiff whether he had ever worked in Stockton or Manteca, and he did not
cdl the 800 number to veify the information from Verifications. Instead, he decided to “put
the burden of proof on the employee” because approximatey 35-40 of the 650 SSNs had come
back to defendant with problems.

On May 10, 2002, Mr. Tucker cdled plaintiff into his office. He asked plaintiff to
provide documentation within ten days edablishing that he had a right to work in the United
States. Mr. Tucker presented plaintiff with two memoranda that were virtudly identical except

that one wasin English and the other was in Spanish. The English verson dated:
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It is required by federd law that all employees produce documents, which
establish ther identity and/or employment digibility to legdly work in the
United States when they are hired. This digibility can be established with a U.S.
Passport, a Certificate of Citizenship or Naturdization; or with a combination
of other documents, such as a state driver’s license, state or federal ID card, US
Socia Security card and/or a certified copy of a birth certificate, issued by a
state of the United States.

It has come to our datention that the documents you provided us
previoudy are questionable. Therefore, we are asking that you obtain proper
documentation, or you may not be permitted to continue working here. Please
bring proper evidence of your identity and employment digbility no later than
five o'clock pm. on Monday, May 20, 2002, to the Department of Human
Resources, or you may be terminated. Thank you.

On the bottom of the form was a portion regarding “Hligibility Documentation,” which stated:
| undersdand and agree that until and if | provide documents, which

edablish my identity and/or employment digibility to legdly work in the United

States, Elite Logistics may not be able to continue permitting me to work. | aso

understand and agree that |1 have until five o’'clock p.m. on Monday, May 20,

2002, to produce this documentation.
Maintiff sgned and dated this return memorandum May 10, 2002.

On May 22, 2002, Mr. Tucker once agan had plaintiff brought to his office dong with
Ray Puentes, who was plaintiff’'s union steward and who acted as a trandator. Mr. Tucker told
plantiff that he had asked for documentation on May 10, but that plaintiff had failed to provide
it. Mr. Tucker told plantiff that defendant would put him back to work if and when he brought
back the appropriate documentation. Until then, however, Mr. Tucker told Mr. Puentes to tell
plantff: “You have to bring these additiond documents or you can't work here”  Thus,
plantff was taken off work indefinitely until he could bring in the appropriate documents to
demondgirate he was entitted to work. At one point during this conversation, Mr. Puentes,

presumably spesking for plaintiff, accused Mr. Tucker of picking on Hispanic employees.
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On or aout May 22, 2002, plaintiff brought Mr. Tucker a document from the INS
showing he had applied for naturdization in 2001. Along with this document were earnings
records from the Socid Security Adminidration showing the use of plantiff's SSN by
someone named “R. Zamora® and whose date of birth was “2/1960.” The document that
plantiff had provided to defendant when he was hired, however, showed his date of birth to be
June 14, 1961. Mr. Tucker became even further concerned about plaintiff's SSN when he
noticed the different birth dates. Mr. Tucker expressed these concerns to plaintiff and
informed plantff that he would need to bring in further documentation to establish his right
to work. The INS form provided a customer service number, but Mr. Tucker did not cal that
number.

Pantff tedtified in his depostion that on or about May 22, 2002, he presented Mr.
Tucker with his naturdization certificate and told Mr. Tucker he was now a United States
dtizen. Mr. Tucker, however, did not accept this paperwork as adequate. He told plaintiff he
did not care about this but instead wanted social security papers or another SSN. Mr. Tucker
told plantff not to come to work untl he got a diffoeent SSN. Paintiff tedified in his
deposition that he dso presented Mr. Tucker with his socid security card, that Mr. Tucker told
hm his SSN was stolen from someone else, and that Mr. Tucker treated him rudely in rgecting

his documentation.®

3 The record is unclear regarding precisdy when, chronologicaly, these things
occurred.




On May 23, 2002, plantiff brought Mr. Tucker a document dated May 23, 2002, bearing
the office stamp of the Socid Security Adminigtration. The document stated plaintiff’'s SSN
was assigned to an individud named “Ramon Zamora Farias” This name corresponded with
the name on the documents that plaintiff had origindly provided to defendant when he was
hired. Mr. Tucker told plantiff that defendant would have to verify this documentation, and
that if the information checked out he could come back to work. Mr. Tucker directed his
secretary to confirm with the Sociad Security Adminidration that plantff was the individud
who was actudly assgned the SSN and, if so, to call plaintiff and direct him to report to work.
His secretary confirmed the SSN was indeed assigned to plaintiff and, on May 25, 2002, she
cdled him and asked him to return to work.

On or about May 29, 2002, plaintiff presented Mr. Tucker with aletter that stated:

| was told on Saturday, May 25 that | could come back to work on

Wednesday, May 29. Before | could consider going back to work | need from

you two things 1) an gpology in writing, and 2) a complete explanation of why

| was terminated.

Please send aresponse to my home. . .. Thank you.

Pantiff tedtified in his depostion that he would not have returned to work unless he received

awritten gpology and an explanaion of why he was taken off work.*

4 Pantff submitted an affidavit in support of his oppostion to defendant's motion for
summary judgment deting that dthough he requested an apology and an explanation before
returning to work, he would have returned to work even if those requests had been denied. “[l]n
determining whether a materid issue of fact exists, an dfidavit may not be disregarded because
it conflicts with the affiant's prior sworn statements.” Lantec, Inc. v. Novell, Inc., 306 F.3d
1003, 1016 (10th Cir. 2002) (citing Franks v. Nimmo, 796 F.2d 1230, 1237 (10th Cir.
1986)). “In assessing a conflict under these circumstances, however, courts will disregard a
contrary dfidavit when they conclude that it condtitutes an attempt to create a sham fact issue.”

6




According to Mr. Tucker's depodtion tetimony, he considered plantff a “voluntary
quit” at that point becauise he was not going to gpologize to plaintiff. He explained that was

[b]ecause he had a job waiting for him; | was willing to accept him back into his

spot on the seniority roster in the job he had been doing with no disciplinary

action, no adverse action of any kind. And he sad — in this written Statement he

said, “I will only come back to work if | receive a written gpology.” And my

position and my thought process would have been, “You can go downdgairs and
you can start working or you can choose not to, but you're not getting a written

gpology.”
Paintiff testified in his deposdtion that Mr. Tucker grabbed the letter and told plaintiff he was
fired because he was not going to gpologize. Mr. Tucker told plaintiff that he did not have to
gve plaintff an explanation and that he would fire plantff rather than apologize. In an e-mall
to human resources personnel that same day, Mr. Tucker wrote that he told plantiff his
demands “were not acceptable and would not even be considered. | gave him his check from
last week and ordered him out of the building.” Mr. Tucker stated in his deposition that he may

have told plaintiff to*just get the hdll out.”

Id. The rdevant factors in making this determination are “whether the affiant was cross
examined during his earlier testimony, whether the dfiat had access to the pertinent evidence
a the time of his earlier testimony or whether the afidavit was based on newly discovered
evidence, and whether the earlier tedimony reflects confuson which the affidavit attempts to
explain.”  1d. In this case, dl of these factors weigh in favor of the court disregarding
plantff's affidavit. Pantiff was crossexamined during his depogtion. See Pl’s Dep. a 42.
Further, his afidavit is not based on any newly discovered evidence. He knew at the time of
his depogtion the circumstances under which he would have returned to work for defendant.
Id. a 18. The affidavit is not an attempt to clarify any confusion that he expressed during his
deposition.  His depogtion tetimony was unequivocd, and the dSatement in his affidavit
directly contradicts that testimory. Thus, the court will disregard this statement in his affidavit
as an atempt to create a sham fact issue.




As mentioned previoudy, defendant had approximatdy 650 of its employees SSNs
checked and, of those, approximaey thirty-five came back with questions. All of those
agoproximately thirty-five were notified of the problem. To each of those approximately thirty-
five employees, defendant handed out memoranda identica to the May 10 memoranda that Mr.
Tucker gave to plantiff. All of these individuas except four acknowledged they were illegd
workers and quit. Of the remaning four, plantiff was the only individud who ultimady
presented the proper paperwork and was dlowed to continue his employment.  Plaintiff,
however, tedtified that he knew of other individuals who lost their jobs with defendant and then
were hired back later with different SSNs or different names.

Based on these facts, plantiff asserts a dam agang defendant pursuant to Title VII,
dleging defendant unlawfully terminated him because of his race, ndiondity, or nationd
origin. He contends he was terminated or at least suffered adverse employment action on May
22 when he was cdled into Mr. Tucker's office and taken off work indefinitdly. He aso
contends he was discriminatorily discharged on May 29 when Mr. Tucker fired him. Defendant
contends it is entitted to summary judgment because: (1) plantiff cannot demonstrate a prima
fade case because he was not terminated and instead voluntarily resigned; (2) defendant had
legitimate nondiscriminatory reasons for its conduct; and (3) plaintiff has failed to adduce

evidence that defendant’ s proffered reasons for its conduct were pretextual.

SUMMARY JUDGMENT STANDARD




Summary judgment is gppropriate if the moving paty demondrates that there is “no
genuine issue as to any materid fact” and that it is “entitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(c). In applying this standard, the court views the evidence and al reasonable
inferences therefrom in the light most favorable to the nonmoving paty. Spaulding v. United
Transp. Union, 279 F.3d 901, 904 (10th Cir. 2002). A fact is “materid” if, under the
goplicable subgtantive law, it is “essentid to the proper dispostion of the dam.” Wright ex
rel. Trust Co. v. Abbott Labs.,, Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001) (citing Adler
v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)). An issue of fact is “genuine’
if “there is auffident evidence on each sde so that a rationd trier of fact could resolve the
issue ether way.” Adler, 144 F.3d a 670 (cting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)).

The moving party bears the initid burden of demondrating an absence of a genuine issue
of materid fact and entittement to judgment as a matter of lav. Spaulding, 279 F.3d at 904
(dting Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). In attempting to meet that
standard, a movant that does not bear the ultimate burden of persuason at triad need not negate
the other party’s dam; rather, the movant need smply point out to the court a lack of evidence
for the other party on an essentid edement of that party’s dam. Adams v. Am. Guar. & Liab.
Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler, 144 F.3d at 671).

Once the movant has met this initid burden, the burden shifts to the nonmoving party
to “sat forth specific facts showing that there is a genuine issue for trial.” Spaulding, 279

F.3d a 904 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587




(1986)); see also Anderson, 477 U.S. a 256; Celotex, 477 U.S. at 324. The nonmoving party
may not Ssmply rest upon its pleadings to satisfy its burden. Anderson, 477 U.S. a 256; Eck
v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir. 2001). Rather, the nonmoving party
must “set forth specfic facts that would be admissble in evidence in the event of trial from
which a rationd trier of fact coud find for the nonmovant.” Mitchell v. City of Moore, 218
F.3d 1190, 1197-98 (10th Cir. 2000) (quoting Adler, 144 F.3d at 671). To accomplish this
the facts “must be identified by reference to an affidavit, a depogtion transcript, or a specific
exhibit incorporated therein.” Adams, 233 F.3d at 1246.

Hndly, the court notes that summary judgment is not a “disfavored procedurd
shortcut”; rather, it is an important procedure “desgned ‘to secure the just, speedy and
inexpensive determination of every action.”” Celotex, 477 U.S. a 327 (quoting Fed. R. Civ.
P. 1).

ANALYSIS

The court andyzes plantiffs dam under the familiar burden-shifting framework
outlined in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), and its progeny. Under
this framework the plantff mugt intidly establish a prima fade case of discrimination. Id.
at 802; English v. Colo. Dep’t of Corr., 248 F.3d 1002, 1008 (10th Cir. 2001). If the plaintiff
edablishes this prima fade case, the burden shifts to the defendant “to articulate some
legitimate, nondiscriminatory reason” for its actions.  McDonnell Douglas, 411 U.S. at 802
accord English, 248 F.3d at 1008 (quoting McDonnell Douglas). If the employer meets this

burden, then the burden reverts to plantiff to “prove by a preponderance of the evidence that
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the legitimate reasons offered by the defendant were not its true reasons, but were a pretext
for discrimination.”  Tex. Dep’'t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981); see
also McDonnell Douglas, 411 U.S. a 804 (plantff must show defendant’s stated reason was
apretext); English, 248 F.3d at 1008 (same)

For the reasons explained below, the court finds that plantiff has established a prima
fade case of discrimination with respect to both incidents, i.e, beng taken off work
indefinitdy on May 22 and dlegedly beng terminated on May 29. Defendant, in turn, has
offered legitimate, nondiscriminatory reasons for its conduct on both of those dates. On May
22, Mr. Tucker feared the ramifications of an anticipated INS ingpection if he did not ensure
that plaintiff was a properly documented worker. On May 29, he congtrued plaintiff’s demand
for a written gpology and explanation as an ultimatum, he rgected that ultimatum, and hence
plantff left his employment with defendant regardiess of the label on his departure. There is
no evidence in the record from which it can be reasonably inferred that ether of these
judifications were a pretext for discrimination on the bass of plantiff's race, nationality, or
nationd origin. Accordingly, defendant is entitled to summary judgment.

l. Plaintiff’s Being Taken Off Work Indefinitely as of May 22

A. Prima Facie Case

Under the McDonndll Douglas framework, “[a] plantff in a discriminatory suspension
case--as didinguished from a discriminatory discharge case--makes out a prima facie case
upon showing: (1) that plantff belongs to a protected class, (2) that he suffered an adverse

employment action; and (3) that the adverse employment action occurred under circumstances
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gving rise to an inference of discrimination.” Hysten v. Burlington N. & Santa Fe Ry. Co.,
296 F.3d 1177, 1181 (10th Cir. 2002) (listing these dements in a 8§ 1981 clam); see also
Drake v. City of Fort Callins, 927 F.2d 1156, 1162 (10th Cir. 1991) (“[T]he elements of a
plantiff's case are the same, based on the disparate treetment dements outlined in McDonnell
Douglas, whether that case is brought under 88 1981 or 1983 or Title VII.”). Here, defendant
does not urge the court to grant summary judgment based on plantiff’s falure to establish the
firgd and third of these prongs. Rather, defendant contends plaintiff cannot establish the second
of these prongs—that plaintiff suffered adverse employment action.®

“A tangible employment action conditutes a ggnificant change in employment datus,
such as hring, firing, faling to promote, reassgnment with dgnificantly different
respongbilities, or a decison caudng a dgnificant change in bendfits.”  Burlington Indus. v.
Ellerth, 524 U.S. 742, 761 (1998). Although the Tenth Circuit liberdly defines adverse

employment action, the Circuit nonetheless takes a case-by-case approach to determining

> Defendant aso contends plaintiff has never dleged a cdam for generd adverse
employment action short of outright discharge, and therefore any clam for adverse
employment action other than discriminatory discharge is not before the court. The pretrid
order supersedes the complaint. Adams v. Reliance Sandard Life Ins. Co., 225 F.3d 1179,
1183 (10th Cir. 2000). Defendant is correct that plaintiff’'s contentions in the pretria order
center around discharges rather than other forms of adverse employment action.  Specificdly,
plantiff contends in the pretrid order that Mr. Tucker fired him on May 22 and again on May
29. Pretria Order (Doc. 32), a 7. Ultimately, the record does not support the contention that
plantiff was discharged on May 22. Nevertheess, there is a fine line between whether he was
discharged or taken off work inddfinitdy on May 22, paticularly in light of the fact that he
never actudly returned to work. Thus the court will not deem waived plantiff’s argument that
he suffered adverse employment action on May 22 because that adverse employment action
fadls one samdl step short of being characterized as adischarge.
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whether a given action is adverse and examines the unique factors relevant to the situation at
hand. Jeffries v. Kan., 147 F.3d 1220, 1231-32 (10th Cir. 1998). “To be an adverse action,
the employer's conduct must be materidly adverse to the employee's job status” Wels v.
Colo. Dep’'t of Transp., 325 F.3d 1205, 1213 (10th Cir. 2003) (internal quotation omitted).

Fantiff was taken off work indefinitdy without pay on May 22, which was essentialy
akin to a suspengon. “Actions such as suspensions . . . are by their very nature adverse, even
if subsequently withdrawn.” Roberts v. Roadway Express, Inc., 149 F.3d 1098, 1104 (10th
Cir. 1998). Thus, plantiff suffered adverse employment action when he was taken off work
indefinitdly without pay on May 22. See, eg., Russdl v. Bd. of Trustees of Univ. of Ill., 243
F.3d 336, 341-42 (7th Cir. 2001) (five-day suspenson with loss of pay was an adverse
employment action); Kennedy v. Gen. Motors Corp., 226 F. Supp. 2d 1257, 1265 (D. Kan.
2002) (disciplinary suspendgons condituted adverse employment actions where employee
dleged she had not been pad for logt time); Zander v. Shawnee County, No. 00-2269, 2002
WL 1067839, at *4 n3 (D. Kan. May 13, 2002) (ten-day suspension congtituted adverse
employment action); Austin v. Haaker, 76 F. Supp. 2d 1213, 1217-18 (D. Kan. 1999)
(suspenson conditutes an adverse employment action).  Accordingly, plaintiff has established
a prima fade case of discrimination with respect to his being taken off work indefinitely as of
May 22.

B. L egitimate, Nondiscriminatory Reason

Because plantff has established a prima fade case, the burden of production shifts to

defendant to demondrate a legitimate, nondiscriminatory reason for its actions.  Defendant
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contends its actions were judified by its good fath attempts to abide by federa laws that make
it unlavful to employ illegd immigrants. The Immigration Reform and Control Act of 1986
(“IRCA”) is a comprehendve scheme prohibiting the employment of illegal diens in the
United States. Hoffman Plastic Compounds v. NLRB, 535 U.S. 137, 147 (2002). It
edablishes an extensve employment verification system that makes combating employment
of illegd diens centrad to the policy of immigraion law. Id. Under the IRCA, it is unlawful
for employers to knowingly hire or continue to employ undocumented workers, 8 U.S.C. §
1324a(a)(1), (2), and makes it a crime for an unauthorized alien to subvert the employer
veification sysem by knowingly tendering fraudulent documents, id. 8 1324c(a). “Employers
who violate the IRCA are punished by dvil fines and may be subject to crimina prosecution.”
Hoffman Plastic, 535 U.S. a 148 (citaions omitted; dting 8 1324a(e)(4)(A), (f)(1)). Thus
the court is sdtisfied that defendant had a legitimae, nondiscriminatory reason for requiring
plantiff to produce documents that adequately evidenced his right to work in this country, for
gving him ten-days notice that he needed to do so, and for taking him off work indefinitely
on May 22 when hefailed to do so.

C. Pretext

The burden then dhifts to plantff to ress summay judgment by presenting evidence
that defendant’s reasons are pretextua (i.e,, unworthy of bdief) or by otherwise introducing
evidence of a discriminatory motive.  Danville v. Reg'l Lab Corp., 292 F.3d 1246, 1250 (10th
Cir. 2002). “Pretext can be shown by such wesknesses, implaushilities, inconsstencies,

incoherencies, or contradictions in the employer's proffered legitimate reasons for its action
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that a reasonable factfinder could raiondly find them unworthy of credence and hence infer
that the employer did not act for the asserted non-discriminatory reasons” Id. (quotation
omitted). In making this determination, the court consdersthe evidence asawhole. Id.

Ordinarily this test can be “satisfied by proof that the employer treated smilarly
stuated employees more favorably.” Hysten, 296 F.3d at 1181. Here, however, there is no
evidence that defendant treated amilaly Stuated employees more favorably than plaintiff. To
the contrary, plantiff was treated largely the same as the other employees a defendant’s
Kansas Avenue location. Defendant had al 650 employees SSNs checked and gave identical
memoranda to dl of the approximately thirty-five whose SSNs came back with problems. Of
the four who did not admit they were illega aiens and quit when they were confronted,
plantiff was the only one who utimady produced the correct documentation. Thus, plantiff
has not demondrated pretext on the basis of defendant's unequa treatment of him.
Neverthdess, the court “must be sengtive to the myriad of ways such an inference can be
created,” id. (quotation omitted), hence the court must examine whether there is any other
evidence in the record from which it can be reasonably inferred that defendant’s reason is a
pretext for discrimination.

Teking the facts in the ligt most favorable to plantiff, one migt conclude that Mr.
Tucker may have been overly dringent in rgecting certan documents as adequate, instead
demanding documentation specificaly from the Sociad Security Administration.  But that is
insUffident to gve rise to an inference of pretext. It is highly dgnificant that immediady

after plantiff presented Mr. Tucker with the document from the Socia Security
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Adminigration on May 23, Mr. Tucker directed his secretary to ask plaintiff to return to work
if she was adle to verify plantiffs SSN with the Socia Security Adminidration. His secretary
did so and cdled plantff only two days later to direct hm to return to work. Thus, there is no
bads for a reasonable faectfinder to rationdly find defendant’'s reasons unworthy of credence.
The evidence reflects that the sole impetus behind Mr. Tucker’s actions, cautious as they were,
was a concern about the vdidity of plantiff's right-to-work documents. This justification for
his actions is not implausble nor wesk in light of the fact that defendant could have been
subjected to civil and crimind pendties if plantiff had in fact turned out to be an
undocumented dien.

Fantiff makes much of the fact tha Mr. Tucker did not affirmaivey initite an
independent  invedtigetion of the matter himsdf by, for example, reviewing copies of
documents attached to plaintiff's origind 1-9 form in his personne file, teking time to review
the other documents plantiff presented to Mr. Tucker, and calling the telephone numbers listed
on the vaious forms.  Mr. Tucker, however, tedtified that he decided to “put the burden of
proof on the employee” with respect to all of the SSNs that came back with problems, and
therefore there is no suggestion that he was discriminating againg plantiff on the bass of his
race, color, or nationa origin by eecting not to follow up on these dternative routes to verify

plaintiff’' s right-to-work status.®

6 Pantiff's agument falting Mr. Tucker for not tsking a stronger initigive is
epecidly curious given plantiff's amilar fallure to take the initiative to provide Mr. Tucker
with any documents between May 10 and May 22 despite the fact that Mr. Tucker had
requested additiona documentation and provided plantiff with far waning that he could be
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Fantff aso argues that it was unlanful for Mr. Tucker to reect the various documents
tha he presented and to hound him specficdly for adequate socid security documentation
when plantiff had aready presented other documents that were adequate to establish his right
to work in this country. It is true that the IRCA dates that an employer should not request
“more or different documents . . . or [refuse] to honor documents tendered that on their face
reesonably appear to be genuine” but the IRCA provides that doing so is an “unfar
immigration-rlated employment practice’” only if an employer does so “for purposes of
saidying the requirements of section 1324a(b) of this title” 8 U.S.C. § 1342b(a)(6). Section
1324a(b), in turn, pertans to “hiring, recruiting, or refering an individud for employment in
the United States” Thus, an employer must accept specific documents only for initia
employmet purposes, not for purposes of continuing employment. The law regarding
continuing employment is set forth in a separate provison, 8 1324a(a@)(2), and it does not
contain the same documentation requirements as those pertaining to initid employment. It
samply gdates that it is unlawful for an employer “to continue to employ the dien in the United
States knowing the dien is (or has become) an unauthorized dien with respect to such
employment.” Because this provison places an dffirmative duty on employers to determine
that ther employees are authorized, it has been held that an employer is imputed with
condructive knowledge that a worker is unauthorized if the employer ddiberatdy fals to

investigate suspicious circumstances. See New El Rey Sausage Co. v. United States INS, 925

terminated if he did not produce the additional documents by May 20.
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F.2d 1153, 1157-58 (9th Cir. 1991); see also Hoffman Plastic, 535 U.S. a 148 (observing
tha an employer is compelled to discharge an unauthorized worker upon discovery of the
worker’s undocumented status). Thus, defendant could not turn a blind eye to the results of the
invedigations by DataSource and Veifications, which reveded potentid problems with
plantffs SSN. The court rgects plaintiff’'s argument that Mr. Tucker acted illegaly by
specificdly demanding socia security documentation because nothing in the IRCA required
hm to accept the other documents plaintiff presented. Mr. Tucker had the right to dleviae
his concerns about the vdidity of plantiffs SSN under dl of the circumstances of this case.

There is no other evidence in the record to suggest that defendant’s judtification for its
actions—i.e., compliance with the IRCA—is unworthy of bdief.  Accordingly, insofar as
plantff's Title VII cdam is based on him being teken off work indefinitely as of May 22,
defendant is entitted to summary judgment because plantiff has faled to rase a genuine isue
of materid fact that defendant’ s legitimate judtification for its action was pretextud.
. Plaintiff’s May 29, 2002, Demand for a Written Apology and Explanation

A. Prima Facie Case

A plantff in a discriminatory discharge case mug show that: (1) plantiff belongs to
a protected class, (2) plantiff was qudified for the job; (3) despite plaintiff’s qudifications,
he or she was discharged; and (4) the job was not diminated after plaintiff was discharged.
English v. Colo. Dep't of Corrections, 248 F.3d 1002, 1008 (10th Cir. 2001). Defendant
contends plantiff cannot establish the third prong of this prima facie case because plantiff was

not discharged on May 29; he voluntarily resigned. The court disagrees because it must take
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dl reasonable inferences in plantiffs favor in resolving defendant’'s motion for summary
judgment. The May 29 letter demanded an apology and explanation. It did not necessarily
date that plantff was resgning (dthough certainly a rationa trier of fact—or a rationd
employer, for that matte—could congtrue it as a redgnaion). According to plantff’s
deposition testimony, Mr. Tucker grabbed the letter out of his hands and told him he was fired.
Thus, a trier of fact could find that even if plaintiff expressed an intention to resign, Mr. Tucker
fired plantiff before he formaly resgned. Accordingly, plantiff has rased a genuine issue
of materid fact on the issue of whether he was discharged or voluntarily resgned on May 29.
Cf. Khan v. Costco Wholesale, Inc., No. 99 CV 3944, 2001 WL 1602168, at *6 (E.D.N.Y.
2001) (finding an issue of fact regarding whether the plaintiff had resgned or was fired where
he walked out of a meeting and did not return).

B. L egitimate, Nondiscriminatory Reasons’

Defendant contends that Mr. Tucker believed plantff voluntarily resgned when Mr.
Tucker refused to meet his demand for a written gpology and explanation. Plantiff’'s May 29
letter expresdy dated that he would not consder coming back to work until he received a
written gpology and explanation. Even if plantiff would have returned to work without

recaving an gpology and explanation from Mr. Tucker, his letter objectivdy manifested a

" Defendant cannot judtify its actions with respect to the May 29 termination on the
same basis as it judified its actions with respect to plaintiff being taken off work on May 22,
i.e.,, defendant’s concern about compliance with the IRCA. By May 29, defendant had aready
veified plantiff's right-toowork documents, thereby dleviaing Mr. Tucker's fears that
plantiff was an undocumented dien.
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contrary intet that he would not return to work if he did not receve an apology and
explanation. Thus, Mr. Tucker's belief that his rgection of plaintiff’s demands resulted in a
“voluntary quit” was wdl founded and entirdy reasonable. Therefore, defendant has satisfied
its “exceedingly light,” Anaeme v. Diagnostek, Inc., 164 F.3d 1275, 1279 (10th Cir. 1999),
burden to provide a nondiscriminatory reasons for its actions. See, eg., Gearhart v. Sears,
Roebuck & Co., 27 F. Supp. 2d 1263, 1276 (D. Kan. 1998) (holding the defendant’s reasonable
belief that the plantff had resgned was auffident to conditute a legitimate nondiscriminatory
reason for termingting an a-will employment rdationship), aff'd, 194 F.3d 1320 (10th Cir.
1999) (unpublished table opinion).

C. Pretext

The burden then shifts to plantiff to demondrate that defendant’s judification (i.e., a
belief that plantff voluntarily resgned) was a pretext for discrimination.  The pertinent
inquiry here is not whether the employer's “proferred reasons were wise, fair or correct, but
whether [the employer] honestly believed those reasons and acted in good fath upon those
beliefs” Bullington v. United Air Lines, 186 F.3d 1301, 1318 (10th Cir. 1999), overruled
on other grounds by Nat'l| RR Passenger Corp. v. Morgan, 536 U.S. 101 (2002). “The test
is good faith belief,” McKnight v. Kimberly Clark Corp., 149 F.3d 1125, 1129 (1998), even
if that good faith belief is later found to be erroneous, Tran v. Trs. of State Colls., 355 F.3d
1263, 1268-69 (10th Cir. 2004). In making this determingtion, the court mugt “examine the

facts as they appear[ed] to the person making the decison.” Watts v. City of Norman, 270
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F.3d 1288, 1295 (10th Cir. 2001) (internd quotation omitted), cert. denied, 535 U.S. 1055
(2002).

In this case, whether the plantiff formaly resigned or whether Mr. Tucker fired him,
there is no evidence from which a reasonable factfinder could find that doubt has been cast on
Mr. Tucker's belief that plaintiff would no longer work for defendant if he refused to apologize
to plantff. That message was unequivocaly communicated by plaintiff's May 29 letter. Mr.
Tucker was emphatic that he would not succumb to plaintiff’s demand for an apology and an
explanation, regardless of whether that would result in plantiff’'s departure being labded a
voluntary resgnation or a discharge.  Admittedly, Mr. Tucker could have gpologized to plantiff
for the misunderdanding and inconvenience, and he could have explaned his concerns
regarding plaintiff's socid security documentation, the anticipated INS inspection, and the
potentia ramifications if an INS inspection had reveded that defendant violated the IRCA. But
courts do not act as “super-personnd departments’ that second-guess employer’s business
judgments in deciding pretext. Tyler v. RE/IMAX Mountain Sates, Inc., 232 F.3d 808, 813,
14 (10th Cir. 2000); see also McKnight, 149 F.3d a 1129 (“*An aticulated motivating reason
is not converted into pretext merdy because, with the benefit of hindaght, it turned out to be
poor budness judgment.”). The law does not require employers to provide apologies and
explanations on demand, and there is no other evidence in the record from which it can be
reasonably inferred that defendant’s judtification for dlegedly terminating plantiff on May 29
was unworthy of belief because it was weak, implausble inconsgsent, incoherent, or

inherently contradictory.  Accordingly, insofar as plantiff’s Title VII cdam is basad on his
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discharge on May 29, defendant is aso entitted to summary judgment because plaintiff has
faled to rase a genuine issue of materid fact that defendant’s judtification for the termination

was a pretext for discrimination.

CONCLUSION

Ultimately, the uncontroverted facts taken in the light most favorable to plantiff give
rise to the inference that Mr. Tucker treated plaintiff in the manner he did because the
information he received from Datasource and Vaeifications raised suspicions that plantiff
migt have been an undocumented dien and Mr. Tucker feared the potentiad ramifications of
an anticipated INS ingpection. This led to a dispute, an ultimatum from plantiff, and
termination of his employment. The record is completely devoid of evidence from which it
can be reasonably inferred that the impetus for Mr. Tucker's actions was plantiff's race, color,
or nationa origin. Even if one podted that Mr. Tucker discriminated againgt plaintiff on the
bass of his dtizenship, discrimingtion on the bass of dtizenship or dienage, on the one hand,
and discrimination on the basis of race, color, or nationa origin, on the other hand, are not the
same. While various forms of discrimination are prohibited by Title VII, discrimination on the
bass of dtizenship or dienage is amply not one of them. Espinoza v. Farah Mfg. Co., 414
U.S. 86, 95 (1973) (holding an employer’s policy against hiring diens did not violate Title VII;
obsarving that “nothing in [Title VII] makes it illegd to discriminate on the basis of citizenship
or dienage’); see also Anderson v. Conboy, 156 F.3d 167, 180 (2d Cir. 1998) (“[C]itizenship

discrimination is not covered by Title VII.”); see, e.g., EEOC v. Switching Sys. Div. of
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Rockwell Int'l Corp., 783 F. Supp. 369, 373-74 (N.D. lll. 1992) (holding an employer’s policy
of teminaing employees who ae found to have fddfied information on ther employment
goplications did not violate Title VII because the chdlenged practice discriminated, if at dl,
only on the basis of citizenship); Longnecker v. Ore Sorters (N. Am.), Inc., 634 F. Supp. 1077
(N.D. Ga 1986) (granting summary judgment on Title VII clam because clam was based on
dtizenship discrimination)®  As a result, defendant’'s motion for summary judgment should be

granted.

IT ISTHEREFORE ORDERED BY THE COURT that Elite’'s motion for

summary judgment (Doc. 82) is granted and this case is dismissed.

8 Although discrimination on the basis of citizenship is conddered to be an unlawful
immigration-rlated employment practice, see generally 8 U.S.C. § 1324b(a), that type of
discrimination is made unlavful under the IRCA, not Title VII, and the only clam in this case
is a Title VII dam. The IRCA provides an entirdly different procedure for plaintiff to pursue
such citizenship-based discrimination dams.
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IT 1SSO ORDERED this 4th day of May, 2004.

g John W. Lunggrum

John W. Lungstrum
United States Digtrict Judge
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